Werlinich Asset Management, L.L.C.


Werlinich Asset Management, L.L.C.

Hourly Consulting Agreement

Agreement, dated as of __________, 201__ between Werlinich Asset Management, L.L.C., a New York limited liability company (“WAM”), and _________________________________  (the “Client”).

Whereas, the Client seeks the advice and assistance of WAM and desires to have WAM perform for it investment consulting and other services;

Whereas, WAM is willing to perform such services under the terms and conditions of this Agreement; 

The Client hereby agrees to engage WAM as its investment adviser on a consulting basis, in consideration of the mutual covenants contained herein, and WAM hereby accepts such appointment, on the following terms and conditions:

1.
The Agreement.

(a)
The Client agrees to pay WAM a mutually agreed upon fee for time that WAM spends engaged in working on behalf of the client. This includes face-to-face meetings, telephone calls and work resulting from said meetings and calls. This fee will either be paid upfront or at the end of the meeting.   Because WAM’s recommendations will be based on the information that Client provides to WAM, the completeness and accuracy of the information provided to WAM is essential. Client agrees to discuss with WAM Client’s current financial resources and projected needs, and to provide copies of any financial documents that WAM may reasonably request as necessary to evaluate Client’s financial circumstances and provide financial consulting. Client agrees to inform WAM promptly, in writing, of any changes in the information Client provided to WAM or in Client’s circumstances that may affect the consulting services provided to Client.  
(b)
WAM agrees to keep accurate track of the time spent working for the Client.

2.
Client Representations.

The Client agrees with and represents and warrants to WAM that:

(a)
The retention of WAM by the Client as investment advisor is authorized by the governing documents of the Client.

(b)
The terms of this Agreement do not violate or conflict with any obligation by which the Client is bound, whether arising by contract, operation of law or otherwise. Client represents and confirms that: (i) Client has full power and authority to enter into this Agreement; (ii) the terms hereof do not violate any obligation by which Client is bound, whether arising by contract, operation of law, or otherwise; and (iii) this Agreement has been duly authorized and shall be binding according to its terms. 

            (c)
If this Agreement is entered into by a trustee or other fiduciary, such trustee or fiduciary represents that the services to be provided by WAM are within the scope of the services and investments authorized by the governing instruments of, and/or laws and regulations applicable to Client. Such trustee or fiduciary further represents and warrants that he or she is duly authorized to negotiate the terms of this agreement and enter into and renew this Agreement. The trustee or fiduciary shall provide WAM with copies of the governing instruments authorizing establishment of the Account. The trustee or fiduciary undertakes to advise WAM of any material change in his or her authority or the propriety of maintaining the Account.

            (d)
If Client is a corporation, partnership or limited liability company, the signatory on behalf of Client represents that the execution of this Agreement has been duly authorized by appropriate corporate action. Client undertakes to advise WAM of any event that might affect this authority or the propriety of this Agreement.

            (e) The terms of this Agreement do not violate or conflict with any obligation by which the Client is bound, whether arising by contract, operation of law or otherwise.

           (f)
This Agreement has been duly authorized by appropriate action and when executed and delivered will be a legal, valid and binding agreement of the Client, enforceable in accordance with its terms, and the Client will deliver to WAM such evidence of such authority as WAM may reasonably require, whether by way of a certified resolution or otherwise.

(g)
Client acknowledges receipt of: (a) WAM’s Form ADV, Part II or similar disclosure document and WAM’s Notice of Privacy Practices. Client also acknowledges that Client has reviewed and understands the risk factors and the fees associated with the Account. Client has the right to terminate this Agreement without penalty within five (5) business days after entering into the Agreement.
(h)
The Client agrees to maintain the confidentiality of all investment advice and information provided to the Client by WAM.

(i) 
The representations and warranties herein shall be continuing during the term of this Agreement, and if at any time during the term of this Agreement any event has occurred which would make any of the foregoing representations and warranties untrue or inaccurate in any material respect, the Client will promptly notify WAM of such event and the parties related thereto. 

(j)
The Client shall hold WAM and its Affiliates harmless from, and shall indemnify WAM and its Affiliates against, any and all liability, loss, cost, expense or damage (including attorney fees and disbursements) which WAM or its Affiliates may incur if and to the extent that such liability, loss, expense, cost or damage was caused by the inaccuracy or breach by the Client of any representations, warranties and agreements set forth in Sections 2(a) through 2(i) hereof and of any representations, warranties and agreements made by WAM or its Affiliates on behalf of the Client in connection with the purchase of securities as provided herein consistent with such representations.

3.
WAM’s Representation.

WAM represents that it is an investment advisor registered by the United States Securities & Exchange Commission (“SEC”). 

4.
Hourly Consultation Fee.

As compensation for its services, WAM shall be entitled to a fee of $150 per hour. Partial hours will be billed pro-rata in 15 minute increments. 

5.
Expenses.

WAM shall render its advisory services pursuant to this Agreement at its own expense. 

6.
Investments for the Accounts of Others.

The Client understands and agrees that WAM and its Affiliates may give advice and effect investment transactions for their own account and for the accounts of others to whom they may provide investment advisory services which may differ from advice given, or the time or nature of action taken, with respect to the Client. The Client further understands and agrees that nothing herein shall restrict the ability of WAM or its Affiliates to engage in any such transactions notwithstanding the fact that the Client may have or may take a position of any kind for the Account or otherwise. 

7.
Implementation of Recommendations.
Client understands that they have sole responsibility for determining whether to implement any recommendations made by WAM during any personal consultation. There is no requirement that Client implement any of the recommendations or otherwise conduct business through WAM.  Client will also be required to select their own investment managers, broker-dealer and/or insurance companies for the implementation of consulting recommendations. If Client needs brokerage and/or other financial services, WAM may recommend the use of one of several investment managers, brokers, banks, custodians, insurance companies or other financial professionals (“Firms”). Then Client must independently evaluate these Firms before opening an account or transacting business, and is not under any obligation to effect business through any recommended Firms.  

Client also understands that they are solely responsible for all commissions and other transaction charges and any charge relating to brokerage, banking, custodial, or insurance services.  These charges are independent and separate from the consulting fees charged by WAM. 

8. 
Scope of Liabilities.

WAM and its Affiliates shall not be liable to the Client for any act or omission in connection with the performance of WAM’s services hereunder, other than as a result of WAM’s gross negligence, bad faith, willful malfeasance or reckless disregard of its duties and obligations hereunder. The Client shall indemnify WAM and its Affiliates against, and hold them harmless from, any liability, loss, cost, expense or damage (including attorney fees and disbursements) arising from any claim asserted or threatened to be asserted by any third party with respect to the matters as to which such person is exculpated from liability pursuant to this Section. Notwithstanding any of the foregoing to the contrary, the provisions of this Section 8 shall not be construed so as to relieve WAM and its Affiliates of, or provide indemnification with respect to, any liability to the extent, but only to the extent, that such liability may not be waived, limited or modified under applicable law, but shall be construed so as to effectuate the provisions of this Section 8 to the fullest extent permitted by law. The federal securities laws impose liabilities under certain circumstances even on persons who act in good faith, and, without limiting the generality of the preceding sentence, nothing in this Agreement shall in any way constitute a waiver or limitation of any rights which the Client may have under federal securities laws.

9.
Independent Contractor.

For the purposes of this Agreement, WAM shall be an independent contractor and not an employee or agent of the Client; nor shall anything herein be construed as making the Client a partner, a shareholder or co-venturer with WAM or any of its Affiliates or other clients. Except as provided in this Agreement, WAM shall have no authority to bind, obligate or represent the Client.

10.
Terms and Termination.

(a)
This Agreement may be terminated at any time by WAM or by the Client upon ten (10) days’ prior written notice to WAM or to the Client (the “Date of Termination”).

11.
Client Investment Objectives; Access to Manager; Account Statements and Confirmations.

(a)
The Client shall advise WAM in writing of the investment objectives of the Account and of changes or modifications therein, as well as any specific investment restrictions applicable thereto. The Client shall give prompt written notice if it is deemed that any investment made for the Account appears to be in violation of such objectives or restrictions. Unless the Client notifies WAM in writing of specific restrictions, the investments recommended for, or made on behalf of, the Account shall be deemed not to be restricted by virtue of the terms of any other contract or instrument purporting to bind the Client or WAM.

(b)
Greg Werlinich, President of WAM, shall be available to the Client during normal business hours for consultation regarding the administration of the Account and the Client’s investment needs.

12.
Voting of Proxies.

WAM will not take any action with respect to the voting of proxies solicited by or with respect to the issuers of securities in which assets of the Account may be invested from time to time without the consent (either oral or written) of the Client. Nothing contained in this Agreement shall restrict the Client’s right to vote, plege or hypothecate such securities.

13.
Notices.

Any notice or other communication required or permitted to be given pursuant to this agreement shall be deemed to have been duly given when delivered in person, or sent by facsimile, sent by overnight courier, or three days after mailing by registered mail (postage prepaid). Client hereby acknowledges and agrees that the quarterly Account report, the annual Form ADV Part II disclosure brochure and the annual Privacy Statement may alternatively be sent via electronic mail. All notices or communications to WAM should be sent to locations described below. All notices or communications to the Client will be sent to the address, or alternatively to the email address, as appropriate, contained below pertaining to the Account, which will be updated by Client if required. Except as otherwise set forth herein, all communications and notice shall be in writing and shall be delivered personally, sent by messenger, overnight courier, or sent by certified, registered or express mail, postage prepaid, return receipt requested to WAM and to the Client at the following addresses, or to such other addresses as the parties may direct by written notice hereunder: 
If to WAM:

Mr. Greg Werlinich

Werlinich Asset Management, L.L.C.

14 Birch Lane
Rye Brook, NY  10573
Telephone: 
914-481-5888
Email: 

greg@waminvest.com
If to Client:

All communications and notices shall be deemed delivered upon receipt.

14.
Assignment.

             This Agreement shall be binding on Client’s heirs, executors, successors, administrators, conservators, and permitted assigns. Client may not assign (as that term is defined under the Investment Advisers Act of 1940, as amended) his or her rights or delegate his or her obligations under this Agreement, in whole or in part, without the prior written consent of WAM. WAM may not assign (as that term is defined under the Investment Advisers Act of 1940, as amended) this Agreement without Client’s consent.
15. Amendments.

WAM shall have the right to amend this Agreement by modifying or rescinding any of its existing provisions or by adding new provisions. Any such amendment shall be effective thirty (30) days after WAM has notified Client in writing of any change, or such later date as is established by WAM. All other amendments must be in writing and signed by WAM.  
16. Legal Proceedings.
WAM shall not render advice or take any action with respect to securities or other investments, or the issuers thereof, which become subject to any legal proceedings, including bankruptcies. Client hereby expressly retains the right and obligation to take such legal action relating to any such investments held in the Account.
17. Severability.
If any part of this Agreement is found to be invalid or unenforceable by statute, rule, regulation, decision of a tribunal, or otherwise, it shall not affect the validity or enforceability of the remainder of this Agreement. To this extent, the provisions of this Agreement shall be deemed to be severable.
18. 
Governing Law.

This Agreement shall be governed by and construed in accordance with the laws of the State of New York applicable to contracts made and to be entirely performed therein, without giving effect to conflict of law principles.

19. Pre-Dispute Arbitration.


Any controversy or dispute that may arise between Client and WAM concerning any transaction or the construction, performance or breach of this Agreement shall be settled by arbitration. Any arbitration shall be pursuant to the rules, then applying, of the American Arbitration Association, except to the extent set forth herein. The arbitration panel shall consist of at least three individuals, with at least one panelist having knowledge of investment advisory activities. The parties agree that any arbitration proceeding pursuant to this provision shall be held in a location as determined by the rules of the American Arbitration Association, and judgment upon the award rendered may be entered into in any court, state or federal, having jurisdiction.


(a)
Arbitration is final and binding on all parties.


(b)
The parties are waiving their right to seek remedies in court, including the right to a jury trial, except to the extent such a waiver would violate applicable law.


(c) 
Pre-arbitration discovery is generally more limited than, and different, from court proceedings.


(d)
The arbitrators’ award is not required to include factual findings or legal reasoning, and any party’s right to appeal, or to seek modification of rulings by the arbitrators, is strictly limited.


(f)
The panel of arbitrators will typically include a minority of arbitrators who were, or are, affiliated with the securities industry.


No person shall bring a putative or certified class action to arbitration, nor seek to enforce any pre-dispute arbitration agreement against any person who has initiated in court a putative class action, or who is a member of a putative class who has not opted out of the class with respect to any claims encompassed by the putative class action until:  (a) the class certification is denied; (b) the class is decertified; or (c) the customer is excluded from the class by the court.  Such forbearance to enforce an agreement to arbitrate shall not constitute a waiver of any rights under this Agreement except to the extent stated herein.

The agreement to arbitrate does not entitle Client to obtain arbitration of claims that would be barred by the relevant statute of limitations if such claims were brought in a court of competent jurisdiction.  If at the time a demand for arbitration is made or an election or notice of intention to arbitrate is served, the claims sought to be arbitrated would have been barred by the relevant statute of limitations or other time bar, any party to this Agreement may assert the limitations as a bar to the arbitration by applying to any court of competent jurisdiction. Client expressly agrees that any issues relating to the application of a statute of limitations or other time bar are referable to such a court. The failure to assert such bar by application to a court, however, shall not preclude its assertion before the arbitrators.

20. Miscellaneous.

a.
The effective date of this Agreement shall be the date of its acceptance by WAM.


b.
All paragraph headings in this Agreement are for convenience of reference only, do not form part of this Agreement, and shall not affect in any way the meaning or interpretation of this Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and year first above written.



By:
____________________________
____________________________




Sign name:



Print name:




____________________________
____________________________




Sign name:



Print name:

Werlinich Asset Management, L.L.C.


By:
____________________________




Name:
Gregory S. Werlinich




Title:
President
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